THE LEGALISTS AND THE LAWS OF CH'IN
A. F. P. HULSEWE

All handbooks tell us that the three or four centuries preceding
the establishment of the unified empire in 221 B.C. are the time of
the great flowering of Chinese philosophy. Those are the years
when Confucius and his later followers Mencius and Hsiin-tzu
spread their ideas, when Mo Ti and his disciples preached their
message of universal love, and when Chuang-tzu gave his lyrical
interpretation of the Taoist worldview. The flourishing of these dif-
ferent schools of thought at this particular time is directly connected
with the profound changes that had taken place in the political and
social organization of China. The ancient situation with its
multitude of small states had eventually been replaced by a division
of the Chinese culture area into a small number of large states
which came to fight each other bitterly for supremacy.,

The changes that had taken place were not only political and
geographical; the new conditions also implied profound social
changes. Perhaps the most important of these was the emergence
of a new type of rulers, who were intent on consolidating and
extending their authority by breaking the power of the old local
aristocracy. It is in this political configuration that one has to seek
the reason for the rather sudden emergence of a number of men
who proposed ways and means to cope with the new situation. It
should be stressed that these thinkers were hardly interested in
problems which to us seem to be typical philosophical concerns, like
the theory of knowledge, or the essence of being, or logic, or
metaphysics. No, these men were concerned first and foremost with
methods—or the best method—to organize society, to establish a
new social order. Over against the Confucians with their conser-
vative plea for a return to the methods of the saintly kings ¢. anti-
quity, the gospel of universal love preached by Mo Ti, and the
mystical quietism of the Taoists, another school of thought arose.
This was the fa chia, the School of Law, or the Legalists, as they
were called by bibliographers a few centuries later.!

! Ssu-ma Ch’ien, Shik-chi 130.12 (Takigawa ed.); cf. E. Chavannes, Les mémoires
historigues de Se-ma Ts’fen (Paris, 1895), vol. I, Introduction, p. xviii.
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The authors of the School of Law were political thinkers, whose
aim it was to ensure the absolute supremacy of the ruler. In order to
attain this supremacy, the ruler was to make his armies strong and
his state rich, so as to enable him to overcome his neighbours and to
gain the overlordship over the whole of China. To make this pos-
sible, the people were to devote all their energies to agriculture and,
if the occasion demanded it, to warfare. To enforce his policies, the
ruler was to manipulate two “‘handles”’, ping 1, namely rewards
and punishments. Rewards were to be given only rarely, and then
only for prowess in war. Punishments, on the contrary, were to be
both frequent and severe; even the slightest fault was to be
drastically punished. But both rewards and punishments were to be
absolutely reliable and certain: Asin {Sand pi 4. It was this reliance
on the law, fa #% , which made later authors call these thinkers fa chia
#: %, the School of Law; in actual fact these men were statesmen,
‘“Realpolitiker’’, political thinkers. But though they supported
their contentions with numerous historical examples, they never
quote articles from the law code.

Here it should be clearly noted that through the ages “‘law’’ to
the Chinese always meant public law; neither ancient China nor
traditional China knew an officially established code of private law,
whereas private law in our Western society with its Roman heritage
occupies such an important place. Both family law with all its
regulations concerning marriage and divorce or inheritance, as well
as commercial law were private concerns in China, left respectively
to the family and to the guilds. Chinese law was preeminently
public law; penal law on the one hand and administrative rules on
the other. Hence, when the Legalists talk about law, they mean
essentially penal law.

Also in another important aspect Chinese law differed from
Western law in that it completely ignored rights; it only knew
duties: duties towards the state and duties towards one’s elders and
betters. The only apparent exception is to be found in the more
lenient treatment which the penal law accorded to persons who
possessed a certain status, either in public office or within the fami-
ly; this favoured treatment originates from the sense of hierarchy
which pervades all Chinese ideas of society.

To return to the Legalist philosophers, it may at first sight scem
surprising that these thinkers hardly ever quote any laws. But this
omission becomes less surprising when it is realized that the
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Legalists were not concerned with the contents of the laws but with
their use as a political tool. Their silence shows that they took the
laws as a given entity. Their aim was not to create laws; rather they
discoursed on their use as intruments to ensure the realization of
perfect government,

But what do we know about the contents of the laws in existence
at the time of the Legalists, say at the time of one of the earliest
Legalists, Shang Yang, in the middle of the 4th century before the
Christian era? The answer to this question is very disappointing:
we know next to nothing. For, although other ancient texts mention
law codes, these texts again tell us nothing about the contents of
these codes.? Still, it is important that these ancient texts tell us at
least that such codes existed.

In his masterly study on the formation of Legalist ideas Professor
Vandermeersch rightly stresses that there existed an ancient tradi-
tion of codification in many of the states that formed “‘la Chine an-
tique”’; the earliest date he mentions is the 7th century B.C.3 There
are references to early law codes in the Tso chuant as well as in other
texts;® the Chou [i, for instance, refers to a code which covered 2500
crimes.® The oldest text which mentions penal prescriptions is pro-
bably the chapter ““The punishments of L4, Li hsing &= ) in the
Shu ching, the Book of Documents; to this chapter modern scholars
attribute a surprisingly early date, namely between the 8th and the
10th century B.C.” This chapter not only mentions 3000 punishable

? The 70th chapter of the Mo-tzu mentions penal rules, but this chapter is rightly
suspected of being late, i.a. in view of its terminology.

* Léon Vandermeersch, La formation du légisme; recherche sur la constitution d’une
philosophie politique dans la Chine ancienne. — Publication de 1’ Ecole frangaise d’Ex-
tréme Orient, vol. LVI (Paris, 1965), p. 17.

* See my Remnants of Han Law (Leiden, Brill, 1955; further referred to as RHL),
p. 366, note 123,

* RHL, p. 366, note 128.

¢ E. Biot, Le Techeou-li (Paris, 1849), vol. II, p. 354,

? Ch'en Meng-chia, Shang-shu t'ung-lun, BR# % » MIEFH (Shanghai, Com-
mercial Press, 1957), p. 112, dates the chapter Lii hsing at the end of the Western
Chou, hence around 800 B.C. The 8th century is indicated by Chang Hsi-t’ang,
Shang-shu yin-lun, & W0 E » BEF 5| 25 (Sian, Jen-min ch’u-pan-she, 1958), p. 198.
Ch'c Wan-li, Skang-shu shik-i, BE B + fiHBE (Taipei, Commercial Press,
1956), p. 136, prefers the traditional dating in the reign of the Chou king Mu, in
the 10th century B.C. A later date is proposed by Kuo Mo-jo, Shih p’i-p’an shu,
FIKE » 1+ H4E (rev. ed. of 1950, Shanghai, Ch’iin-i Publishers B2, p. 3
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crimes, but it also refers to written texts that should be consulted.?
All these informations necessarily lead to the conclusion that it ap-
pears certain that the Chinese states possessed written penal laws at
least since the 8th century B.C. and perhaps even earlier; what the
thinkers of the School of Law did several centuries later was to
propagate the strict application of these laws.

Our practically complete ignorance of the Chinese laws of anti-
quity has recently been improved by an unexpected archaeological
discovery, but before entering into a description of this exciting
find, something should be said about the writings of the Legalists.

It is a remarkable fact that, in spite of the disrepute into which
these thinkers had fallen in a society dominated by the Confucianist
ideology, some of their works were preserved and these works came
to receive the same loving care which Chinese scholarship has
always lavished on any testimony of antiquity. In this way, many
scholars, especially of the Ch'ing dynasty, have edited and
annotated these texts.

A new phase began when at the end of the 19th and the begin-
ning of the 20th century, with the growing demand for law reform,
Chinese scholars turned their attention to the laws in use in ancient
China, especially to the laws of the Han period.? Other scholars
took up the study of early thinkers whose ideas—as distinct from
their texts—had been rather neglected in the past. To these
neglected thinkers also belonged the political philosophers from the
School of Law. This renewed interest evidently stimulated also
Western scholars, with the result that already in 1912 the Russian
sinologist Ivanov published his translation of the work of the
foremost legalist thinker Han Fei-tzu.!® After the first world war,
others followed suit. In 1926 Jean Escarra published a translation of
that part of Liang Ch’i-ch’ao’s history of Chinese political ideas

he suggests that this text was composed in the state of Lii during the Ch’un-ch’iu
period, but as Lii appears to have been destroyed as early as the 7th century, this
leaves the possibility, that the Li Asing was written in the 8th century,

® See Bernhard Karlgren, **The Book of Documents”, in Bulletin of the Museum of
Far Eastern Antiguities 22 (Stockholm, 1950), p. 77, paragraph 18, and p. 78,
paragraph 20.

® See RHL, p. 19 {I.

' A. Ivanov, Materiali po kilaiskei filosofii (St. Petersburg, 1912); see also the ex-
tensive critical review of this work by Paul Pelliot in_Journal asiatique, septembre-
octobre 1913, Xle série, tome III, pp. 401-423.
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which dealt with the School of Law'! and in the following year
Henri Maspero devoted several pages to these thinkers in his
famous La Chine antique,'?> whereas Alfred Forke wrote a sizable
chapter on their subject in his history of ancient Chinese
philosophy.'* In 1928 a notable event was the publication of an
annotated translation of the work attributed to the oldest Legalist,
Kung-sun Yang or Shang Yang, by J. J. L. Duyvendak, accom-
panied by an extensive and highly valuable introduction.!*

The interest in the School of Law has not abated, as is witnessed
by the publication of a German version of the Book of Lord Shang
by Kroker' and above all by the study on the formation of the
School of Law by Professor Vandermeersch.!s Other studies on this
subject are the mediocre translation of the Han Fei-tzu by W. K.
Liao'” and the work which Professor Creel has recently devoted to
Shen Pu-hai;'® to these studies should be added the work by
Professor Rickett on the Kuan-tzu'® who is often ranked with the
Legalists, and the pages devoted to the School of Law by Professor
Hsiao Kung-ch’tian.2°

' La conception de la loi el les théories des Légistes i la veille des T's’in; extrait de I’ Histoire
des théories politiques & la veille des Ts’in (Peking, China Booksellers, 1926). — Liang
Ch'i-ch’ao, Hsien-Ch’in cheng-chih ssu-hsiang shik BREEHE » e Z g BES
(Shanghai, Commercial Press, 1923).

2 La Chine antique (Paris, de Boccard, 1927), pp. 518-528.

13 Geschichte der alten chinesischen Philosophic (Hamburg, Friederischsen, 1927), pp.
421-482.

'* The Book of Lord Shang, a classic of the Chinese School of Law (London, Probsthain,
1928).

% Eduard Josef Kroker, Der Gedanke der Macht im Shang-kiin-shu. Betrachtungen eines
alten chinesischen Philosophen. St.-Gabricler Studien XII. Band (Wien-Madling,
St.-Gabriel Verlag, no date).

'® see Vandermeersch, note 3, above.

" W. K. Liao, The complete works of Han Fei Tzu, a classic of Chinese legalism, 2 vols.
(London, Probsthain, 1939 and 1959). See also Burton Watson, Han Fei Tzu, Basic
Wrilings (New York/London, Columbia University Press, 1964).

'* Herrlee G. Greel, Shen Pu-hai, a Chinese political philospher of the fourth century
B.C. (Chicago and London, The University of Chicago Press, 1974).

' W. A. Rickett, Kuan-tzu, a reposilory of early Chinese thought (Hongkong,
Hongkong University Press, 1965).

™ Hsiao Kung-chuan, A history of Chinese political thought, vol. 1, From the begin-
nings to the sixth century A. D, , translated by (Professor) F. W. Mote (Princeton, N.J.,
Princeton University Press, 1979), pp. 319-426.
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On a previous page, mention was made of an unexpected
archaeological discovery, but before describing this, a few general
remarks should be made. _

During the last thirty years Chinese archaeology has developed
enormously; this was—and remains—closely connected with the
manifold activities where earth has to be shifted, such as construc-
tion work, road building, the extension of the railway system, and
the digging of canals, drainage channels and wells, which often led
to all kinds of discoveries. This development is well known in the
West, for newspapers and illustrated journals, as well as the televi-
sion continue to acquaint the public with some of the most impor-
tant discoveries. Moreover, during the last seven years several
travelling exhibitions of the most striking finds, organized by the
government of the Chinese People’s Republic, have been held in a
number of cities in Europe, the United States and Japan.

However, in the West far less publicity has been given to
discoveries that are less spectacular and that have no artistic con-
notations, and consequently far less appeal to the general public,
but which are nonetheless of capital importance. These discoveries
are the discoveries of written texts.

Up to about 1965, finds of written texts were extremely rare. The
most notable discoveries had been on the one hand the wooden
documents of the Han military administration, found near the
watchtowers of the Chinese defence lines on the edge of the Gobi
and datable in the 1st century before and the st century after the
beginning of the Christian era.?! On the other hand there was the
epochmaking find of the monastery library near Tun-huang, whose
rich contents covered six centuries, up to about the year 1000.22 But
apart from these valuable discoveries there had been nothing.

But in the nineteen sixties a dramatic change took place with the
ever more frequent discovery of texts in graves, which before that
time had been extremely rare.?® The finding of texts on bamboo or
wooden strips and on silk, mainly dating from the Han period,
as well as of texts on paper of slightly later times occurs with

' Michael Loewe, Records of Han administration, 2 vols. (Cambridge, University
Press, 1967); see vol. I, p. 4.

** See Lionel Giles, Six centuries at Tun-huang (London, The China Society,
1944),

# See my "Texts in tombs”, in dsiatische Studien! Etudes asiatiques 18-19 (Bern
1965), pp. 78-89.
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increasing frequency, and hardly a month goes by without the
archaeological journals reporting such discoveries. In 1977 Dr.
Loewe published a detailed survey of manuscript finds practically
up to the date of publication.?* The texts unearthed include both
simple lists of funerary gifts, and long texts, consisting of thousands
of characters. They include known texts, like the 7Tio-te ching,?® and
works known to have existed but which had been lost long since, as
well as completely unknown writings. Beside the texts found in
tombs, renewed and systematic excavations in the ancient defence
lines in the far North-West have brought to light no less than nearly
20.000 mostly well preserved wooden strips, including quite a
number of complete multi-strip documents. 26

Now, in December 1975 the digging of a drainage canal in
central Hupei, some fifty miles northwest of Hankow, led to the
discovery of a dozen tombs, and it was in the waterlogged coffin of
one of these tombs that no less than a thousand inscribed bamboo
strips were found. The unexpected discovery alluded to earlier was
the discovery that more than six hundred of these strips contained
laws and administrative regulations. Moreover, it soon proved
possible to demonstrate beyond doubt that these texts were of the
3rd century B.C.?” Specifically, they proved to be texts of the Ch’in

** Michael A. N. Loewe, ‘“Manuscripts found recently in China; a preliminary
survey”, in T oung Pao 63 (1977), pp. 99-136. See also Oba Osamu, “*Chiikoku
shutsudo kandoku kenky@ bunken mokurcku’’, KX E {5 » h B th -5 SR 2 2
# B &, in Kansai Daigaku Bungaku bu ronshu 28 (1979), pp. 51-86.

# See Robert G. Henricks, *“Examining the Ma-wang-tui silk texts of the Laa-
tzu’’, in T’oung Pao 65 (1979), pp. 166-199, and R. Homan, “‘Die Laozi-
Diskussion in der Volksrepublik China nach den Funden von Ma-Wang-Dui”’, in
Astatische Studien/ Etudes asiatiques XXX (1976), pp. 79-113.

% See Wenwu 1978/1, pp. 1-25. T have translated one of these multi-strip
documents in ““A lawsuit of A.D. 28", included in Studia sino-mongolica, Festschrift
Sir Herbert Franke, Miinchener Ostasiatische Studien, Band 25 (Wiesbaden,
Steiner, 1979), pp. 23-34.

?7 See my survey article ““The Ch’in texts discovered in Hupei in 1975, in
T oung Pao 64 (1978), pp. 175-217 and 338. The texts have been published in
modern simplified characters in 1) Wemwu 1976/6, 7 and 8; 2) a folio edition,
including also the photographs of the bamboo strips and some explanatory notes,
entitled Shui-hu-ti Ch’in-mu chu-chien BE o 1 Z= 247 15 (Peking, Wen-wu ch’u-
pan-she, 1977); 3) a small in-8° volume with the same title and publishers as 2),
published in 1978, without photographs, but with much richer notes and a com-
plete translation into modern Chinese. A fourth edition is to be published soon, —
In the following pages, references to these texts will be to edition 3, the title being
abbreviated to SCCC.
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state, all dating from before the unification of China by Ch’in Shih
huang-ti. This means that they are laws and regulations of the
homeland of the Legalists; some authors of recent articles were
therefore quite ready to identify these rules with the laws supposed-
ly made by Shang Yang!

The Ch’in strips present us with nearly two hundred articles
from nearly thirty statutes, /i &, mentioned by title, and also with
quite a number of isolated phrases and expressions found in other
laws. The large number of statutes may come as a surprise, because
some traditional sources state that in the 4th century B.C. Shang
Yang had compiled a code consisting of only six statutes which he
was supposed to have taken over from a Canon of Laws, Fa
ching ¥ #2, written by Li K’uei #1&. The much larger number of
statutes found now, as well as the number of Han statutes already
known,?® show again, that the story about Li K'uei and his Canon
of Laws must be a late legend, perhaps as late as the 6th century of
our era,”

However, the newly discovered Ch’in strips are far from being
the complete Ch’in code. These texts are clearly a selection from a
much larger body of laws—a selection made for the immediate, day
to day use of a subordinate official in the local administration. This
is easily observed from the large number of statutory rules concern-
ing labour performed by both free labour conscripts® and convicts
condemned to hard labour, and from the many rules concerning the
control of granaries and the distribution of rations. On the other
hand, although at first sight the penal material is as voluminous as
the administrative statutes, a closer look shows that it does not con-
tain the text of the penal laws, but only a considerable number of
examples as well as explanations of isolated terms and phrases.
Many of the paragraphs are cast in the form of questions and
answers and evidently form a guide for subordinate officials who
had to do the preparatory work on cases, whereas the final sentence
was pronounced by the Prefect, who had been appointed by the
central government and whose duties included those of the regional

3 See RHL, p. 32 ff.

¥ See Timoteus Pokora, ““The Canon of Laws by Li K'uei—a double falsifica-
tion?”’, in Archiv Orientdlny 27 (1959), pp. 96-121, and cf. RHL, pp. 28-30.

3% Cf. my contribution ‘‘Some remarks on statute labour during the Ch’in and
Han period”” in the forthcoming volume in honour of Professor L. Lanciotti,
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judge . Still, in spite of his relatively subordinate position the man
buried in this tomb must have been a person of consequence, to
Judge from the expensive construction of this deep shaft tomb with
its subterranean tomb chamber and from the quality of the funerary
gifts.

The reason why these legal texts were deposited in the coffin will
have been that they were this man’s cherished personal property;
similar cases are mentioned in literature, showing that persons
occasionally wished to have certain writings buried with them.?2 It
is, of course, impossible to determine who it was that copied these
texts; it may have been the man himself, in view of one of the rules
which prescribes that officials had to copy out the regulations per-
taining to their office.** It has also been suggested that the questions
on penal matters had been asked by this man; this remains a
possibility, but it is also possible that these questions and answers
were explanatory material,** provided as a guide for their daily
work. Less uncertainty surrounds another part of the penal
material which consists of a number of very interesting and lively
reports on criminal investigations; these models—for that is their
title, shih H—were certainly provided by some government
agency.

Information concerning the occupant of the tomb is provided by
another piece of writing found in the coffin, for this contained more
than the legal texts alone, namely a chronicle, some rather homely
essays which admonish all officials to be diligent in the performance
of their duties,®® and some still unpublished mantic texts with
indications what to do and what to avoid on certain days.3

It is the so-called Chronicle which is important for our present
purpose. This is a chronological table, covering the years between
306 and 217 B.C. Its importance lies in the fact that it not only
records the most important historical events (mainly military),%

3 See RHL, p. 81.

3 Cf. “'Texts in tombs” (sce note 23 above), p. 81.

** A rule (SCCC, p. 104) stipulates that the statutes needed for an office had to
be copied out by the prefecture for the use of the men appointed by the central
government working there,

** Perhaps ‘‘exegesis of the statutes”, {i shuo £ i2; cf. RHL, p. 35.

* See TP 64, pp. 181-185.

#* See TP 64, p. 181.
? The historical information in the Chronicle has been compared with the rele-
vant passages in the Shik-chi by—as far as I know— two authors: Huang Sheng-

w tw
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but that it also provides information concerning a few private in-
dividuals, especially about a man named Hsi %. Now its seems
very likely that it is this man Hsi who lies buried here,3® and if this
identification is accepted, a perfect explanation is available for the
presence of both the administrative statutes and the judicial texts in
his coffin.

According to the Chronicle, Hsi, born in 262 B.C., became a
scribe or clerk in 244 B.C., rising to the status of Prefectural Clerk,
ling shik 4 %, in 241 B.C. After having served in his home prefec-
ture of An-lu, he continued his service as Prefectural Clerk in Yen
Prefecture® in 240 B.C. For the year 235 B.C. the Chronicle notes
an event that is of capital importance for explaining the presence of
the judicial texts, for it records that in this year Hsi ““tried criminal
suits in Yen’’; as the Chronicle does not mention his nomination to
a new post, it will have to be assumed that Hsi performed his
Judicial tasks in his quality of Prefectural Clerk.4°

Both the administrative statutes and the judicial texts are a mine
of information, allowing us to observe many aspects of daily life in
ancient China about which our traditional sources remain silent.
The following lines indicate some of the most important points;
they are only a brief survey.*

chang, ‘*Yiin-meng Ch’in-chien ‘Pien nien chi’ ch’u-pu yen-chiu”’, ¥ B »
EEEMUBERYSTE  in Kaogu xuebao 1977/1, pp. 1-21, and by Kao
Min &£ in a chapter of his Yiin-meng Ch'in-chien ch’u-t'an 5 2§ Y £ (Ho-
nan Jen-min ch’u-pan-she, 1979), pp. 122-147.

% See TP 64, p. 177.

3 Yen B, identified with modern I-ch’eng H 4%, is situated more than a hun-
dred miles to the northwest of Hsi’s place of burial, which was also the scene of his
carly career, viz. An-lu & [ (SCCC, p. 6).

¥ The Chronicle simply reads chih yi Yen {8 B3; that chik it is not a title is
clear from the use of this term in the ‘“models”’, SCCC, p. 245. The editors’ sugges-
tion (SCCC, p. 12, note 50) that Hsi may have been appointed yii yaan R,
“‘Bureau Chief for criminal suits’’ (mentioned in Shik-chi 7.3; Mémoires histerigues
11, p. 248; Burton Watson, Records of the Grand Historian of China (New York and
London, Columbia University Press, 1961), vol. I, p. 37; Han shu pu-chu (Ch’ang-
sha, 1900) 31.9a, and SC 54.2; HSPC 39.7a) is unwarranted, for the Chronicle is
silent on this point (Chavannes and Watson both translate yii yiian as ‘‘prison
warden"’, which seems doubtful). The Ch’in organization of the Prefect’s office is
still unknown; it is quite possible that it was similar to that in use during the Han
period, briefly described in RHL, p. 88, and in considerable detail in Yen Keng-
wang, Ck'in Han ti-fang cheng-chih chih-tu, Bx 5t 9 » HEH F 1T B EI B (Taipei,
Academia Sinica, 1961), vol. I, pp. 216-244.

** T hope to be able to publish a complete, annotated translation of the ad-
ministrative and legal material before long.
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Starting with the judicial material, one is struck by the care
bestowed on the investiga:ion of criminal suits. It began with detec-
tive work, on which detailed reports*? were required, down to the
last detail. This is shown by a report on the corpse of a man found
murdered on the highway, describing the exact location of the
body, the fatal wounds, the man’s clothes, and even his shoes found
at some distance from the body. Another report contains the de-
tailed description of the body of a man found hanging on a roof
beam; here the essential point was to discover whether the man had
committed suicide or whether he had been murdered and then hung
up so as to make his death appear as suicide. A final illustration of
such a criminal investigation is the report on a robbery, where the
thieves had dug a hole through the wall of beaten earth, The report
presents numerous measurements on the size of the hole and the
location of various objects; it even gives details on the old shoes
worn by the thieves, based on a reading of the footprints!*3

Once a suspect had been caught, he was interrogated. In one of
the texts the investigation officials are urged, not to lose their
patience when the suspect continued to prevaricate and when his
statements were contradictory, showing that he was obviously
lying. In that case, the officials are warned not to be too quick in
applying torture in the form of beating, in order to obtain a confes-
sion; they should only do so in those cases, where the statutes per-
mitted this.** A confession wrung from a subject by means of tor-
ture was considered inferior.** This warning is supported by an of-
ficial complaint made some two centuries later that, when prisoners
could no longer bear the pain, they would produce false confes-
sions; as the author put it: “‘once the stick is applied, (the pro-
secutor) can obtain anything”’.*® For ‘the rest of the trial and the

2 Yiian shu & . Although in many cases ylian shu has its original meaning of
“transposed writing”’, i.e. the transposition of an oral statement into writing (cf.
the French “‘proces verbal’’), on many other occasions a yuan shu is just a report by
a subordinate submitted to his superior. An actual record of a hearing called yiian
shu was published in Wenwu 1978/1, pp. 1-25 and translated in ““A lawsuit of A.D.
28" (see above, note 26).

# §CCC, pp. 264, 267, 270.

** This probably means that children or aged persons were not to be beaten; cf.

 RHL, p. 298 ff.

¥ SCCC, pp. 245-246.
¥ See RHL, p. 425; these sentences are found in a memorial submitted to the
throne in 74 B.C. (HSPC 51.32a).
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verdict, the texts under discussion do not provide more details,*’
except the rule that after the termination of the trial the accused
could ask for another enquiry,*® a practice also known during the
Han period.* In this context it deserves notice, that already at this
early date there existed a difference between the written code and
the precedents created by the courts,® either by providing details
that were lacking in the code,’! or by modifying the prescriptions of
the code and applying heavier punishments than those demanded
originally.5?

Another aspect of the penal law deserves to be mentioned. In the
4th century B.C. Shang Yang had propagated what seems to have
been a new idea, namely, that in criminal suits no distinction
should be made between high and low.5® However, whereas Shang
Yang appears to have advocated that the law should be applied im-
partially to all offenders, the newly discovered texts show, that posi-
tion in the hierarchy continued to count, with the result that
superiors were often punished more lightly than their subordinates
and in particular that the possessors of aristocratic rank suffered less
than ordinary commoners and slaves.5* The principle remains that
all offenders were to be punished, but nevertheless a certain grada-
tion is introduced.

Still in the sphere of penal law, a different point of interest in the
new texts concerns manslaughter. The texts show, that already in
the 3rd century B.C.—and perhaps even earlier—a clear distine-
tion was made between wounding or killing a person in a fight,
resulting in involuntary, unpremeditated manslaughter, and killing

*" For the Han period, when the conduct of trials would seem to have been
largely, il not wholly, identical with Ch'in practice—the Han had, after all,
adopted the whole of the Ch’in legislation—see RHL, p. 80.

8 SCCC, p. 200.

# See RHL, pp. 79-80.

5 Ting hsing shik 3E 1T,

' See SCCC, pp. 108, 214-216.

2 §CCC, pp. 167, 176, 179-180.

** Duyvendak, The Book of Lord Shang, p. 273 ff.

* See on this point Huang Sheng-chang, ‘‘Yiin-meng Ch’in-chien
picn-cheng”, JHEE B » Z& E M HEIE » in Kaogu xuebao 1979/1, pp. 6-7, and in
particular Hori Tsuyoshi, *‘Shin Kan keimei ko, 3% » SHEMLE » in
Wasedn Daigaku, Daigaku-in, Bungaku kenkyitka kiys, Special Issue 4 (March 1978),
gf‘* 113-131, esp. pp. 120-122, as well as Kao Min (see above, note 37), pp.

-247.
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somebody intentionally, committing murder with malice afore-
thought.® The two relevant terms occur frequently in Han texts,
where a third term is also found: to hurt or kill somebody when
playing or frolicking,®® but this word does not occur in the new
strips. What we do find, however, are detailed rules for punishing
people who in an unpremeditated fight attacked others with a
needle or an awl, which was punished by a heavy fine,5” or who
did so with a weapon which they first had to draw or to unsheathe,
like a dagger or a sword or a halberd, for which they incurred a
sentence of a long term of forced labour.?® Other rules indicate
the punishments for pulling out the adversary’s hair, or tearing off
an ear, or biting.??

The penal texts in the strips pay special attention to the killing of
one’s own children, for this was prohibited. In case a father wished
to kill his unfilial son, he was not allowed to do so, but he had to ask
the authorities to execute him;® in the same way, he could request
the officials to have his son banished for life, going in chains, like an
ordinary criminal.®" From other articles it becomes clear that a
father could also kill his children, or mutilate them, provided he
had first obtained official permission to do so; unauthorized killing,
however, was punished by being tattooed and serving a long term
as a hard labour convict.®? This prohibition was evidently directed
especially against infanticide, for we read that whereas killing a
deformed newborn child was not considered a crime, the murder of
a healthy baby because the father had already too many children
was heavily punished;®* this rule applied both to free persons and to
slaves.®*

* SCCC, pp. 184, 188; tou shang sha E1EE » and tsei B shang sha; see the
discussion in RHL, pp. 253-257.

¢ Hsi BY; see RHL, p. 254

3 §CCC, p. 188.

8 SCCC, p. 187.

9 SCCC, pp. 186, 188.

& SCCC, p. 263; cf. p. 195.

8 §CCC, p. 261.

%2 SCCC, pp. 181-182. The provision that a denunciation for such unauthorized
killing was not to be accepted must have been restricted to the members of the
family or the household (SCCC, p. 195), for otherwise the prohibition would have
been meaningless.

6 SCCC, p. 181.

& SCCC, p. 183.
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Punishment for theft or robbery was determined in the first place
by the money value of the stolen goods, and secondly by the fact,
whether the theft had been committed by one person or by a
band.®* We therefore find the example of two men who had
independently decided to rob the same place. If each of them had
continued to act on his own, he was to be punished according to the
value of what he had stolen personally, but if they had cooperated,
they were both condemned for the total value of the stolen goods. %

A good deal of attention is paid to receiving stolen goods. Here,
as well as elsewhere, no general principles are enunciated, but the
texts show plainly that a person to whom stolen goods had been en-
trusted was only found guilty if it could be shown, that he had been
aware of the fact that the goods placed in his care had been stolen.
Furthermore, he was punished according to the value of the goods
entrusted to him and not for the total value of the thief’s actual
booty.®” However, all persons who had known about the robbery
and who had joined the thief in wining and dining on the proceeds
were subject to the same punishment as the thief.68

The punishments applied in the state of Ch’in appear on the
whole to have been the same as those in use during the Han period.
The death penalty was carried out by beheading,*® whereas
criminal lepers were drowned; the same passage wich mentions this
also refers to burying alive, but the texts do not contain any exam-
ple of this.” The mutilating punishments included tattooing, cut-
ting off the nose and cutting off a foot, similar to Han practice,’!
but castration is only mentioned once,”? whereas this punishment
was frequently used in Han times,”® the most famous victim being
the historian Ssu-ma Ch’ien. A corporal punishment was the
bastinado, which is mentioned several times,?*

& SCCC, p. 150. % SCCC, p. 156. . ¢ SCCC, p. 157. SCCC, p. 158.

" The strips once mention (SCCC, p. 180) the punishment of che B, As ex-
plained in RHL, pp. 110-111, this term seems to mean that the executed criminal’s
corpse was publicly exposed; it does not seem to have been that the culprit was torn
apart by chariots.

70 §CCC, p. 203.

' See RHL, p. 124 {f.; amputation of the feet was abolished in 167 B.C.

2 See SCCC, p. 200.

" RHL, p. 127.

™ La. SCCC, pp. 30 ff. and 137. That during the Han period the bastinado was
not only used as a subsidiary punishment in cases of condemnation to hard labour

THE LEGALISTS AND THE LAWS OF CH'IN 15

Of great frequency was the condemnation to hard labour; with
one exception” the curious names for the different lengths of this
punishment were the same as during the Han period,? although
the exact lengths are still unknown.”” The work of the hard labour
convicts consisted in the main in construction work, especially the
building of walls of pounded earth; it should not be forgotten, that
such pisé walls not only served as defence works or as enclosures,
but that the walls of large buildings and ordinary houses were of the
same material, as is shown by the case mentioned above (p. 11),
where thieves dug a hole through such an earthen wall.??

Another punishment that is mentioned quite often is banish-
ment, ch’ien 3&; exile to Shu %, i.e. present-day Ssu-ch’uan, is well
known from literature. It seems that, similar to Han practice,
banishment was not necessarily accompanied by further punish-
ments. 50

A remarkable phenomenon is the great frequency of redemption,
shu B, not in the form that a man already condemned was per-
mitted to redeem his punishment,® but by sentencing persons to
the redemption of a certain punishment, even including the death
penalty!®? This curious form of redemption is therefore equivalent
to a fine; the amounts, however, are unknown. Another peculiar
feature of the Ch’in penal system was that persons who were unable
to pay the required sum were allowed to refund it by performing
labour together with the ordinary convicts. Their “‘earnings’’
amounted to eight cash per day, or, if they received rations, six

(see RHL, p. 128), but also as an independent punishment, is now definitely
proved by an Edsin-gol document; see Wenwn 1979/1, pp. 70-71.

s Hou #%; SCCC, pp. 107, 129, 130, 202; here a Aou can hardly be a military
look-out as suggested by the editors.

6 See RHL, pp. 128-132.

77 See TP 64, pp. 211-212,

7 Cf. SCCC, p. 76. Also the Long Walls as well as other defence works were
constructed with the same material.

7 The essential structure of any traditional building in the Far East is formed by
wooden pillrs and cross beams, supporting the wooden frame of the roof; the walls
are merely a filling between the pillars and in principle they have no supporting
function,

8 See RHL, p. 132 {f.

8 Cf. RHL, p. 205 ff.

#? See e.g. SCCC, pp. 84 (death), 231 (mutilation), 200 (castration), 143, 178,
179, 231 (hard labour).
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cash.?® All persons who worked off their debts to the government
had a privilege which distinguished them sharply from ordinary
convicts in that twice a year they were permitted to go home and
work their fields during twenty days,®*

Beside the redemption fees there also existed fines, tzu &, but in
the majority of cases mentioned in the strips it seems that this was a
punishment reserved for officials. The amount of the fine was not
expressed in cash but in arms, namely suits of armour, shields, and
laces used to string the armour together. Unfortunately, the value
of these objects is nowhere indicated and consequently we ignore
the amounts.?5 Sometimes the word “fine”’, ftzu, was used for
conscript service imposed by way of punishment; persons were
“fined”” with one or two years’ military service or thirty days’
statute labour.® The difference between such ‘“fines’” and ordinary
hard labour may have been that they did not include the bastinado
and the obligation to wear red felons’ clothes or even chains.8?

These are a few points which strike the philologist who has not
had an education in law; trained jurists will undoubtedly find many
more points of interest,

When turning now to the administrative statutes, one observes
that the bulk of the articles is directly or indirectly concerned with
two main subjects: labour and food; the food being destined to be
distributed as rations to the labourers. This is the chief indication
that the occupant of the tomb, and therefore probably the man Hsi,
held a subordinate position, where he had to supervise the labour
force and the issue of different types of rations.

The editors of these texts have rightly placed an article at the very
beginning of the collection,® namely an article from the Statute on

8 §CCC, p. 84.

8 SCCC, p. 88.

8 See TP 64, p. 208 fi.

¢ SCCC, pp. 133, 134, 154; sce also Kaogu 1976/1, pp. 24-27, and 1977/1, pp.
42-50, and Wenwu 1977/1, pp. 40-42, for such a fine, imposed for abuses in
weighing coins, also discussed in my ““Weights and measures in Ch’in law”, in D.
Eikemeier ed., State and Law in East Asia (Festschrift Professor Karl Biinger)
(Wiesbaden, Harrasowitz, 1981), pp. 20-29.

% Cf. SCCC, p. 84.

¥ As the photograph in Renmin huabas NEEH 1976/7, p. 43 (poorly
reproduced in SCCC, pp. 1 and 2) shows, the strips were in considerable confusion
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Agriculture.® This article stipulates that the local authorities had to
keep their superiors informed, by runner or by post horse, on the
state of the grain crop. They had to report on the exact area of
cultivated and fallow land and on the acreage affected by
seasonable rain as well as by rainstorms, inundations, drought or
insect plagues. Agriculture was the mainstay of the country and the
crop was of immediate local importance to an official responsible for
feeding a host of labourers.

Of equal importance was the storage of the harvest. The grain
had to be stored in heaps of 10.000 bushels, to which the seals of the
officials in charge had to be affixed.?® The personnel in control of a
granary was punished if there were leaks letting in the rain, so that
the grain was spoilt,® or if the doors could not be tightly closed
so that the grain escaped,®® or if there were three or more rat
holes—with the amusing detail that three mouse holes counted as

one rat hole.?

The texts provide detailed rules for checking the contents of the
granaries; there even existed a separate Statute on Checks and
Controls.?* The granaries possessed, or course, their own weights
and measures,”® and a separate rule indicates the deviations from
the standard that were allowed. This tolerance was between one

when they were discovered, so that the editors had to arrange them according to
their own insight.

9 Ten li A, SCCC, p. 24.

% SCCC, pp. 35 and 98. — This amount is equivalent to about 200.000 litres or
200 cubic meters; see H. H. Dubs, History of the Former Han dynasty, vol. 1
(Baltimore, Waverley Press, 1938), p. 279. In the former capital of Ch’in, Yiieh-
yang, the heaps were to contain 20.000 bushels and in the actual capital, Hsien-
yang, 100.000 bushels. — In view of the large quantities mentioned, the granaries
must have been of considerable size. The only large granary I know is the enor-
mous magazine described by Aurel Stein; this consisted of three halls, whose in-
terior measurements were ¢, 42 x 14,5 meters, whereas the walls of the ruin (c. 1,6
m thick) were still c. 7,5 m high; it was located in the vicinity of Tun-huang, at
Stein’s site T xviii. See his Serindia; detailed report on explorations in Central Asia and
westernmost China (Oxford, Clarendon Press, 1921), plate 41, and On ancient Central-
Astan tracks; brief narrative of three expeditions in innermost Asia and westernmost China
(London, 1933), plate 78.

9 S§CCC, p. 97.

%2 §CCC, p. 215.

%3 SCCC, p. 216.

% Chiao li % #; SCCC, pp. 96-101 and 112-126.

%5 §CCC, p. 108.
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twentieth and one thirtieth for measures of capacity, but for weights
a far greater exactness was demanded, the tolerance being only one
hundred and twenticth; if the permitted tolerance was exceeded
the Overseer was fined.?® Checks were made when grain wa;
issued, but particularly when there was a change of personnel; if
shortages were discovered, these had to be made good by the men
responsible for the granary as well as by those directly in charge.

There existed rules for the quantities of seed to be used for sow-
ing a standard surface of one mu,% differing for the different kinds
of grain.®® In the same way, standards were set for pounding or
refining grain, establishing the quantities of more or less polished
grain to be obtained from treating a certain amount of unhusked
cereals.®® Of all these and similar activities reports had to be made;
some of these even had to be sent to the central government in
Hsien-yang. 100

It was not only the stocks of grain that were subject to a regular
and strict control, but also the condition of the cattle and horses was
inspected. If the cattle were fat, rewards were given, whereas
punishment was meted out to the men in charge in case they were
thin.'®* Calving cows were given extra rations, °? as were the horses
in the courier service;!'®® when cows and goats produced insufficient
offspring, the personnel was fined.!%* Particular attention was paid
to government horses, which were inspected and graded; 1 wound-
ing these animals was punished.!® When government horses or
cattle died, detailed reports were expected and their hides, horns
and bones were to be handed over,19?

% SCCC, pp. 113-114; this system is discussed in my “‘Weights and measures’’
(see above, note 86). For the title Overseer, sz fu, see TP 64, pp- 201-204.

7 About 460 square meters.

% SCCC, p. 43.

#* SCCC, pp. 44-45; this point is discussed in my “‘Weights and measures"’ (sce
above, note 86).

190 §CCC, pp.39-42.

ot SCCC, pp. 30, 33,

10z §CCC, p. 58.

103 §CCC, p. 47.

194 §CCC, p. 142.

103 §CCC, p. 132.

16 SCCC, p. 141,

197 SCCC, p. 33. As already remarked in TP 64, p. 187, this rule shows
similarities with the T’ang documents reproduced on pp. 129-147 of Henri
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What was the origin of all this grain? It may have been produced
by government farms, but clear signs that such farms existed are
lacking. The bulk of the stock in the granaries must have been
delivered there as the proceeds of the land tax. Whereas the level of
the Han land tax is known—at first one fifteenth, and after 168
B.C. one thirtieth of the harvest!°®—the percentage demanded in
the Ch’in state is unknown,!®® but there is no doubt about its
existence, in view of the rule which prescribed punishment for
suppressing taxable fields and embezzling the tax.!1®

But if we are not clearly informed about the origin of the grain,
we possess many details on its distribution. T'o put it briefly, grain
was issued as rations, especially to persons condemned to hard
labour,!! but also to officials!’? and to men serving in the
armies.!!? Several rules were directed against abuses; for instance,
no rations were to be issued to persons who had already been
provided with food from another source,!!* whereas soldiers were
prohibited to sell their rations.!"

All issues had to be carefully registered, in view of the demand
that the number of the recipients had to be reported.!'® The many
hundreds of wooden strips found in the Edsin-gol area, mostly
dating from the Ist century B.C., furnish excellent examples of this
type of meticulous bookkeeping.'"?

Before concluding, a few brief remarks on the labour force
available to the local authorities, and more especially on the con-
script service, on which the Ch’in texts throw some new light. It is

Maspero, Les documents chinois de la troisitme expédition de Sir Aurel Stein en Asie Centrale
(London, British Museum, 1953).
18 See N. L. Swann, Food and money in ancient China (Princeton, N.J., Princeton

University Press, 1950), pp. 171-172,

193 The remark that under the Ch’in the taxes were ‘‘twenty times those of old™
(Swann, gp. cit., p. 182) is of no help.

110 §CCC, p. 218.

ur §CCC, pp. 49, 53, 76, 87, 88, 110.

"2 §CCC, p. 46, 101, 103.

1 §CCC, p. 133.

14 SCCC, pp. 46, 47.

15 §CCC, p. 133.

16 SCCC, p. 42.
117 See Loewe, Records of Han administration (See above, note 21), vol. I, p. 93 .,
vol. II, pp. 64-93; cf. also the documents of the 2nd century B.C., discussed in

Wenwu 1974/7, p. 49 If., esp. p. 51 ff.



20 A. F. P, HULSEWE

well known that under the Ch’in and Han all men, except the
holders of the higher degrees of aristocratic rank,!'® were obliged to
perform two kinds of service: military service and labour service.
The military service took two years: one year’s training in the
men’s place of origin, and one year’s garrison service; in the Han
period this garrison service could be in the national capital or on the
frontier. Labour service was theoretically one month each year.
The men who performed both types of service were called tsu %, a
term usually rendered as “‘conscript’”.119 ’

Now, although the general lines of this system were well known
the Ch'in strips provide additional information. They show in thé
first place that young men were enrolled!20 already in their 15th
year, whereas formerly it had been assumed that their names were
entered in the service registers at twenty, if not at twenty three
years of age.'?! Failing to enter young men in the service rolls was a
punishable offence; in the same way the responsible officials were
punished if they did not remove the names of “old”’ men from the
registers,'?? although we do not know which age is indicated by
"old’.’; it may have been fifty six, but it is also quite possible that it
was sixty.!23

Another new piece of information is that the responsible officials
were punished if they mobilized more than one person from the
same household at the same time;!2* this is additional proof that the
majority of households were small and did not count more than five
persons. However, once the men had been called up, they would be
bastinadoed if they did not answer the summons of if they ran away
from the work site.!? The work done by the labour conscripts was
chiefly construction work, 26 including the building of pisé walls
like the hard labour convicts. These walls had to be solid, and i;‘

'8 See Michael Loewe, ““The orders of aristocratic rank of Han China’’, in
T oung Pao 48 (1960), pp. 145 and 157, '

::: fﬁ(:r{gfrthcr details see Loewe, Records of Han administration, vol. T, p. 80 ff,

'2! See Kao Min (see above, note 37), pp. 18-28, and cf. my “‘Some
remarks..."" (see above, note 30).

22 §CCC, p. 143, and cf. p. 131.

1?* Sece my ““Some remarks...” (see above, note 30).

12 SCCC, p. 147, reading f'ung chii wu pring hsing [8] & 41 F£ 17 .

125 SCCC, pp. 220-221 and 279-279,

¢ For further details, known from Han time sources, see my ““Some
remarks...”” (see above, note 30).
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they happened to collapse within a year, the conscripts who had
erected them had to rebuild them, but this extra work was not to be
counted as labour service; the Controller of Works and the men in

charge were punished,'?’

After this brief survey, a few remarks remain to be made by way
of conclusion.

The new material shows conclusively that in the 3rd century
before the Christian era the state of Ch’in possessed an extensive
corpus of administrative and criminal law, which was handled by a
complex hierarchy of officials. These rules show a considerable
degree of sophistication, the only ‘‘primitive’’ trait being a certain
lack of abstraction as shown by the laws on theft and on false
accusation. This complexity and this sophistication hardly bear
witness to the oftmentioned backwardness or the semi-barbarian
condition of the state of Ch’in, which1s then attributed to its posi-
tion on the edge of the Chinese culture area, with a population of
but recently subdued alien tribes. It seems only reasonable to sup-
pose that the development of this considerable body of written law
had taken several centuries and not just the hundred years since the
activities of Shang Yang—who, as remarked above, takes the
existence of the laws for granted. It should not be forgotten that the
state of Ch’in occupied the origjnal homeland of the Chou, whose
early development is now generally recognized. It will therefore not
do to attribute to the Ch’in region a complete lapse into barbarism
once the king of Chou had fled East in the 8th century B.C.; after
all, North China remained Chinese during its occupation by
nomadic tribes during the centuries following the fatal year A.D.
317, in spite of the fact that part of the cultured upper strata of
society had fled to the Yang-tzu region.

From this standpoint it does therefore not seem reasonable to
suppose that the Ch’in had to adopt all their laws from the states
further East because they were culturally backward.!?® On the con-
trary, the Ch’in may well have produced original solutions for the
problems that had to be confronted also by the other states during
the process of centralization and bureaucratization that had started
in the 7th century B.C. In this respect the quotation of two laws of

w1 §CCC, pp. 76-77.
128 See Huang Sheng-chang, ‘‘Yiin-meng Ch’in chien pien-cheng”’ (see above,

note 54), pp. 11-15.
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the state of Wei in one of the prose pieces is insufficient proof of this
supposed backwardness.!? ,

Another remark that can be made is that these new texts show,
how the Ch’in state tried to extend its influence over all spheres of
the life of its inhabitants. This may well be, at least partly, the
result of the ideas and the activities of the School of Law. Collective
responsibility is a general trait of primitive law, but its systematiza-
tion is probably a product of the School of Law. After all, it is
Shang Yang who is credited with the idea of organizing all families
in groups of five, whose members were to be held collectively
responsible for the misdeeds of any other member.!3 My,
Momiyama is probably right, when he traces all these measures to
the military organization;!! it is in a military context that the
groups of five are mentioned in the Book of Lord Shang and in the
predominantly military 70th chapter of the Mo-tzu. Proof of the
relative newness of this idea of collective responsibility may be seen
in the necessity which the new texts feel for explaining the relevant
terms, 132

But the desire to have the state regulate everything is also shown
by other traits, where this desire secems to have been carried ad ab-
surdum, such as the exact measurements for the clothing to be issued
to convicts or for the quantity of grease to be used for greasing
carriage axle-trees.! Still, in spite of these absurdities—which are
after all unimportant—the overall impression gained from the new
Ch’in texts is that the state was able to exercise its control effect-
ively, trying as far as possible to remedy the weaknesses of men
by means of a vast network of regulations, the slightest fault being
punished severely and rewards being only rarely bestowed. In this
respects we can say that the School of Law did strongly influence
the laws of Ch’in.

Romont (Switzerland).

2 Tt is significant that these Wei laws are not included in the legal material.
SCCC, pp. 292-295; see TP 64, p. 185.

130 Shik-chi 68.7 (Takigawa ed.), Duyvendak, Ths Book of Lord Skang, pp. 14 and
58. The division of the population into groups of five families is older, but it seems
to have been Shang Yang who introduced the element of mutual responsibility; cf.
Vandermeersch, La formation du ligisme (see above, note 3), p. 93.

! Momiyama Akira, “‘Hoka izen”, BILBY » B 52 LLRT, inTGyashi kenkyit 39
(1980), pp. 249-285, also Vandermeersch, loc. cit,

132 SCCC, p. 194 for “‘the four neighbouring households”, ssu fin 433, and
p. 160 for ““members of the same household”’, t'ung chii [@ [F.

133 SCCC, pp. 66-67 and 82.

THE TRUE EMPEROR OF CHINA
B. J. MANSVELT BECK

Modern sinologists, with their middle class background, can-
not understand very much of emperorship, and the living
emperor thinks as much of their views as said sinologists hold
of so-called workers’ poetry: interesting but worthless.

Sixteen times (some say seventeen) our European civilisation
created an institution called “‘emperorship’’. In addition, it granted
the title ‘‘emperor’’ by courtesy to nine lines of non-European
rulers. To some women it granted the title ‘‘empress’’ though their
husband remained a mere ‘‘shah’’. Why he, and the Afghan shah,
the pharaoh, the caliph, the sultan, and Alexander were refused the
title “‘emperor’’ I do not know. Whether Russia had an emperor or
a czar is a moot point, but the Bulgarian czar, though representing
a vastly older and more enduring institution than the Russian one
(893-1946), was never recognised as ‘‘emperor’’ by the courts of
Europe. In these matters, arbitrariness is the rule.

European emperorship came in two varieties: before 1804 it was
elective with religious support; after 1804 one sees only hereditary,
secular emperors. As for non-European emperors, since they are
emperors by courtesy it is useless to look for common characteristics
between, say, Bao-Dai and Montezuma.

In 1979 the last authentic European-style emperorship perished
in Bangui after gouging out children’s eyes over a matter concern-
ing the empress’s clothes. This leaves, as is well known, only the
Japanese emperor but since he is neither elected nor secular it is not
clear why he should have that title and I think that the translation
“‘king’’ would be better.!

' The sixteen emperorships are: 27 B.C.-1453 Rome, Byzantium; 800-899
Carolingians; 962-1806 Holy Roman; 1804-1806 Haiti; 1804-1918 Austria;
1804-1814 Napoleon; 1814-1815 Elba; 1822 Mexico; 1822-1889 Brazil; 1849-1859
Haiti; 1852-1870 Napoleon III; 1863-1866 Mexico; 1870-1918 Germany;
1876-1947 London; 1936-1943 Rome; 1976-1979 Central African Empire. In 797
the empress Irene mounted the throne in Byzantium. In the West this was not
recognised, because women were constitutionally barred from emperorship.
Therefore Byzantine emperorship after 797 is considered by some to be a new
creation. The nine non-European “‘emperors’’ are: 322 B.C.-185 B.C. Maurya



